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INTRODUCTION

Section 23 of the Constitution establishes the right to fair labour practices. It is a right 
which forms part of the Bill of Rights in our Constitution. Every right (including the right 

to fair labour practices) binds the legislature, executive and judiciary, and to the extent 
applicable, natural and juristic persons (the right has both vertical and horizontal 
application). All persons, companies, institutions and organs of state must comply with 
the rights therein. The right to fair labour practices is expressed through legislation, 
most notably the Labour Relations Act 1995 (LRA). Section 1(a) of the LRA sets out as 

its first purpose the regulation of that constitutional right. 

The LRA creates an enabling statutory framework for engagement between employers 
and employees and their respective organizations. The LRA establishes specialist 
institutions - the Commission for Conciliation, Mediation & Arbitration (CCMA), Labour
Court (LC) and Labour Appeal Court (LAC) - with their own prescribed roles,

responsibilities and jurisdiction to process disputes about organizational rights, collective 
bargaining, industrial action, unfair dismissals and unfair labour practices.

The Constitutional Court (CC) is the apex court in our judicial system and is the highest 
court in all constitutional matters. According to s 167(2) of the Constitution, the CC -

   'may decide only constitutional matters, and issues connected with decisions on constitutional matters; and 
makes the final decision whether a matter is a constitutional matter or whether an issue is connected
with a decision on a constitutional matter'.

The CC may decide only 'constitutional matters' - conversely it may not decide matters
which are not 'constitutional matters'.

2009 ILJ p773

The CC has had opportunity to decide some key labour disputes, considered to be 
'constitutional matters', and has thereby given meaning and content to the right to fair 
labour practices.

Hypothetically and arguably though, most if not all employment disputes could be 
framed as 'constitutional matters' as employment disputes inevitably engage the right to 

fair labour practices. Again hypothetically most litigants in labour disputes could then 
claim that their dispute raises a constitutional matter and could arrive at the CC's door
clambering for determination. Justice Ngcobo in Nehawu v University of Cape Town
recognizes as much and says:

   'What must be stressed here ... (is) that we are dealing with a statute which was enacted to give effect to s 
23 of the Constitution, and as such, it must be purposively construed. If the effect of this requirement is 

that this court will have jurisdiction in all labour matters that is a consequence of our constitutional 
democracy.' 

Professor Halton Cheadle has cautioned that such an extensive interpretation of the CC's
jurisdiction potentially undermines the specialist structures to determine labour disputes 

established by parliament through the LRA. He says:

   'The argument is that, although the Constitutional Court is the ultimate arbiter of the right to fair labour 
practices, it should consider carefully before "second guessing" a system designed to balance the

contending views of fairness through a system that encourages agreement within the confines of 
protective legislation. Where the legislature has itself created machinery to determine the fairness of a 
fair labour practice - whether in the form of the CCMA, the Labour Courts or the Employment Standards 
Commission - the Constitutional Court ought to defer to that forum's determination.' 
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The objection proceeds further and deeper - and that is to argue that non-specialist 

courts hearing labour matters potentially upset the carefully negotiated balance between 
the interests of employers and employees. 

2009 ILJ p774

In fairness to the CC, it must be mentioned that in numerous cases that court has 
recognized the role of those structures established by the LRA and has instructed 
litigants to process their disputes accordingly. Recently, for example, in Chirwa v 

Transnet Ltd & others Justice Skweyiya writing for the majority commented:

   'It is my view that the existence of a purpose-built employment framework in the form of the LRA and
associated legislation infers that labour processes and forums should take precedence over non-purpose
-built processes and forums in situations involving employment related matters.... Where an alternative 

cause of action can be sustained in terms of matters arising out of an employment relationship ... it is in 
the first instance through the mechanisms established by the LRA that the employee should pursue his 
or her claims.' 

The issue though of the extensive jurisdiction assumed by the CC to hear employment
disputes on the basis that the dispute gives rise to a 'constitutional matter', is very much 
alive. Just late last year Justice O'Regan in CUSA v Tao Ying Metal Industries & others
in a minority decision cautioned (when the majority in the CC decided that the 
enforcement of a collective agreement constituted a 'constitutional matter' on the basis 

that the right to participate in collective bargaining had been triggered) that the CC -

   'should recognize that this Constitution establishes it as a court that has jurisdiction in constitutional 
matters only; not as a general court of appeal in all matters. This court must respectfully observe those 
limits placed on its jurisdiction'. 

The opinions expressed above (particularly those of Cheadle and Ngcobo) were chosen 
to exemplify the polarities of the debate about the role and jurisdiction of the CC and the 
nature of constitutional matters. On the one end of the spectrum is the majority view in 
the CC which advocates an extensive jurisdiction to itself to hear potentially all labour 
disputes on the basis that the right to fair labour practices (or the other constitutional 

labour disputes) effected through the provisions of the LRA has been engaged. 
(Expressed simply - potentially all labour disputes are ultimately constitutional matters 
to be decided by the Constitutional Court.) On the other end of the spectrum is the view 
that such extensive jurisdiction is misconceived and will result in the CC becoming a final 
court of appeal in all labour matters (regardless of whether or not the dispute raises a 

genuine constitutional matter) to the detriment of the specialist fora established by the 
LRA, resulting in unsatisfactory pronouncements in the industrial relations arena.

2009 ILJ p775

This article will explore the meaning of a 'constitutional matter' and will consider the 
relevant provisions in the Constitution and the nature of issues decided by the CC. The 
paper will finally extrapolate some general principles from the cases which may help 

indicate the boundaries between constitutional and non-constitutional matters.
1Act 108 of 1996.

2 s 8(1) and 8(2) of the Constitution.

3Act 66 of 1995. The right is also given expression in the Basic Conditions of Employment Act 75 of 
1997. Refer to s 2(a) of that Act.

4 The section refers to s 27 of the interim Constitution, as the LRA came into effect before the final 
Constitution, but the rights set out in s 27 are substantively similar to those set out in s 23 of the final

Constitution.

5SA National Defence Union v Minister of Defence & another(1999) 20 ILJ 225 (CC), Fredericks & others 

v MEC for Education & Training, Eastern Cape & others(2002) 23 ILJ 81 (CC); NEHAWU v UCT(2003) 24 
ILJ 95 (CC), NUMSA & others v Bader Bop (Pty) Ltd & another(2003) 24 ILJ 305 (CC), SA National 
Defence Union v Minister of Defence & another(2007) 8 ILJ 1909 (CC), Sidumo v Rustenburg Platinum 
Mines Ltd & others(2007) 28 ILJ 2405 (CC); Chirwa v Transnet Ltd & others(2008) 29 ILJ 73 (CC); 

CUSA v Tao Ying Metal Industries & others(2008) 29 ILJ 2461 (CC).

6(2003) 24 ILJ 95 (CC).

7 at para 16.

8 Ch 18, 'Labour Relations' Cheadle, Davis & Haysom South African Constitutional Law: The Bill of 

Rights (2006) at 18-15.

9 Cheadle at 18-15 above comments that the observations made by McIntyre J with respect to 

Canadian labour law apply equally in South Africa: 'Labour law ... is a fundamentally important as well 
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as an extremely sensitive subject. It is based upon a political and economic compromise between 

organized labour - a very powerful socio-economic force - on the one hand and the employers of labour 
- an equally powerful socio-economic force - on the other. The balance between the two forces is 
delicate .... Our experience with labour relations has shown that the courts, as a general rule, are not 
the best arbiters of disputes which arise from time to time .... Judges do not have the expert knowledge 

always helpful and sometimes necessary in the resolution of labour problems.'

10(2008) 29 ILJ 73 (CC).

11 at 41.

12(2008) 29 ILJ 2461 (CC).

13 at para 128.

CONSTITUTIONAL MATTERS IN THEORY

In order to approach the CC a litigant must, apart from complying with procedural 
aspects envisaged in the rules of that court, convince the court that it is in the 

interests of justice to bring a dispute to the court's attention, must obtain leave from the 
court to consider the dispute, and must satisfy the court that the dispute constitutes a 
constitutional matter.

The Constitution sets out a range of concerns which would qualify as 'constitutional
matters', for instance: disputes between organs of state concerning their constitutional 

status, powers or functions; disputes about the constitutionality of any bill; applications 
from the National Assembly on whether an Act or part of an Act is unconstitutional; 
applications from a provincial legislature on whether a provincial Act or part of a 
provincial Act is unconstitutional; disputes on the constitutionality of any amendment to 
the Constitution; disputes on whether or not parliament or the president has failed to 

fulfil a constitutional obligation; submissions and certification of provincial constitutions; 
confirmation of an order of invalidity made by the Supreme Court of Appeal, a High 

Court or a court of similar status; and any issue involving the interpretation, 
protection or enforcement of the Constitution. 

In Fredericks & others v MEC for Education & Training, Eastern Cape & others Justice 

O'Regan recalling the CC's observations in S v Boesak notes that:

   'The Constitution provides no definition of "constitutional matter". What is a constitutional matter must be 

gleaned from a reading of the Constitution itself: If regard is had to the provisions of s 172(1)(a) and s 
167(4)(a) of the Constitution, constitutional matters must include disputes as to whether any law or 
conduct is inconsistent with the Constitution, as well as issues concerning the status, powers and 
functions of an organ of State. Under s 167(7), the interpretation, application and upholding of the 

Constitution are also constitutional matters. So too, under s 39(2), is the question whether the
interpretation of any legislation or the

2009 ILJ p776

   development of the common law promotes the spirit, purport and objects of the Bill of Rights. If regard is 

had to this and to the wide scope and application of the Bill of Rights, and to the other detailed 
provisions of the Constitution, such as the allocation of powers to various legislatures and structures of 
government, the jurisdiction vested in the Constitutional Court to determine constitutional matters and 
issues connected with decisions on constitutional matters is clearly an extensive jurisdiction.' 

In practice disputes which typically engage the CC are those in which a lower court has

pronounced on the constitutional invalidity of legislation, or those concerned with the 
interpretation, protection or enforcement of the Constitution.

It is worth noting that in order for a matter to qualify as a 'constitutional matter' the CC 
is not necessarily concerned with whether or not the litigant raising the constitutional 
matter is likely to be successful. Justice Langa in Minister of Safety & Security v Luiters

comments:

   'When determining whether an argument raises a constitutional issue, the court is not strictly concerned 
with whether the argument will be successful ... the question is whether the argument forces us to 
consider constitutional rights or values....' 

14 Promulgated under Government Notice R1675 in Government Gazette 25726 of 31 October 2003.

15 s 167(6) of the Constitution.

16 s 167(4) of the Constitution.

17 s 167(5) of the Constitution.
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18 s 167(7) of the Constitution.

19(2002) 23 ILJ 81 (CC).

202001 (1) SA 912 (CC).

21 at para 10.

22(2007) 28 ILJ 133 (CC).

23 at para 23.

CONSTITUTIONAL MATTERS IN EMPLOYMENT LAW

The CC has regarded the following types of issues in the context of employment law as 
ones constituting constitutional matters: The constitutionality of provisions within an Act 
of parliament, the interpretation of legislation, and the application of legislation. At 

the heart of the cases within each type or classification is an analysis of the same thing -
the constitutionally entrenched right to fair labour practices. Therefore the classifications 
are not discreet and there are inevitably overlaps, but the classifications are nonetheless 
useful theoretical tools around which to organize an analysis of the nature of 

constitutional matters arising from the cases before the CC.
24 This conceptualization resonates with Cheadle's analysis referred to in A van Niekerk's (ed) Law @ 

Work (LexisNexis 2008) at 34.
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